Introduction
If I have seen further, it is by standing on the shoulders of giants.
-Isaac Newton
Creative expression can perhaps be considered one of the hallmarks of an advanced civilisation. Newton's quotation serves as a fitting reminder that all artists, authors and inventors, however gifted, owe their wondrous accomplishments to the body of knowledge and intellectual achievement that has been built up over time. Art is therefore never static, but is a symbol of the constant re-construction, renewal, and re-interpretation of ideas. In this regard, all artists are "borrowers" in the sense that they take from the work of their predecessors and transform, translate and re-articulate its form and content, clothing each old idea with a new sheen of ingenuity and imagination. 1 The process of creating new content is therefore inextricably bound up with the act of using extant material, such that authors are also users of other authors' ideas and expressions.
Yet, the intertwined nature of authorship and use can generate issues of some complexity for copyright in contemporary society. Questions of infringement can arise if the use by an author of an earlier work amounts to a qualitatively significant portion of the original. Though they seek to transform the underlying works into "new" products with creative or humorous elements, Interestingly, in spite of this connection, copyright holders are unlikely to voluntarily grant licences to parodists to allow them to engage in use which essentially subjects their work to ridicule or satire. 5 Quite ironically, parodists themselves are unlikely to seek permission for their satirical activities, either because the copyright owner's "stamp of approval" might not be forthcoming, or because such approval might eviscerate the quality of irreverence that gives a parody its impact. 6 Although protecting freedom of 2 It is nevertheless open to some debate as to whether the colourisation of a film constitutes a derivative work involving the exercise of creative choice. 3 The connection that a parody has with the parodied work is sometimes referred to as the "conjure up" test, which allows an observer to relate the parody to the original whilst distinguishing one work from the other. In this respect, a successful parody must be "evocative" of the underlying work from which it has been derived in order to fulfill its intended purpose. See Geri J. Yonover, "The Precarious Balance: Moral Rights, Parody, and Fair Use" (1996) 29 , who note that the reader or observer of a parody would be perfectly aware that the piece is not the work of the author whose oeuvre is being parodied.
5
Supra n. 3, p. 103. 6 In this regard, it has been observed that a parodist who identifies or is made to identify the author of the work being parodied might in some circumstances be viewed as making an expression through "users' rights" 7 is often touted as an important dimension of copyright law, the artistic freedoms of parodists and users can nevertheless be severely curtailed through the threat of litigation relating to either copyright infringement or to the violation of authors' moral rights. 8 Not all user-generated content, however, seeks to ridicule or poke fun at other works. Parodies and user-generated content can be situated under the broader umbrella term "derivative works". Derivative works, which may in some cases attract copyright protection in their own right if they are sufficiently original, 9 raise potentially contentious issues in copyright law because of the way in which they modify, transform or adapt other (earlier) works. 10 Derivative works include user-generated content (UGC), 11 which is, in turn, broader in scope than parodies. The term "UGC" encompasses both creative derivations of an original work that are laudatory, such as fan art, as well as critical, parodic, satirical, or humorous reflections of the original, such as outlandish mimicry, mockery or imitations. Clearly some UGC is benign in orientation, though obviously many examples of parodic content would not be generated in good 7 See CCH Canadian Ltd. v Law Society of Upper Canada, [2004] 1 SCR 339 (hereinafter CCH Canadian), para [51] , where it was held that " [r] esearch" under section 29's fair dealing provision must be given a "large and liberal interpretation in order to ensure that users' rights are not unduly constrained." faith.
12
It has been observed that parody "smacks of irreverence" and is usually critical, rarely engaging in a deferential or loving treatment of the underlying work.
13
That an author might take umbrage to the treatment of the work by a user is certainly a very real possibility.
Currently, the statutory defences in Canada against copyright infringement, including the relatively new "UGC-exception", 14 provide very limited shelter against claims of moral rights infringement. Moral rights introduce an added layer of complexity to the process of defining the boundary between permitted use and actionable conduct in the context of derivative works. While copyright protects the economic interests of the owner (sometimes though not always the author, since copyright ownership may vest in another party, either through law or through assignment), moral rights on the other hand protect the reputational and personality interests of the author. Moral rights include the right to be identified as the author of a work (the right of attribution) and the right to object to derogatory treatments or mutilations of the work that would prejudice the author's reputation (the right of integrity).
This article argues that fair-dealing parodies and other user-generated content, whether laudatory, satirical, or critical, play an important role in enhancing cultural discourse and communication in society. certain works from liability for infringement should be replaced with a more internally consistent framework, which clarifies the scope of the protective "umbrella" offered to users against liability for both copyright and moral rights infringement. The article will offer three principal arguments in support of a more harmonious and integrated copyright system in Canada which attempts to streamline the defences to copyright and moral rights infringement, whilst drawing upon insights gleaned from the UK experience. The larger aim of this analysis is to refocus attention on the need to place clearer limits on the rights of authors, so that moral rights cannot be used unreasonably as a weapon to target forms of fair speech or expression that are statutorily protected as being in the public interest.
Part 2 of this article will sketch the contrasting orientations of economic and moral rights, and situate Canada's approach within the common law and civilian approaches to moral rights protection. It will also investigate the fascinating intersections and tensions between the economic and moral rights regimes within the statutory framework of the Canadian Copyright Act. Part 3 will explore a number of arguments in favour of constructing a more internally consistent Copyright Act which encompasses both moral rights and economic rights within a unified framework. Part 4 seeks to evaluate the extent to which Canada can learn from the structure of the UK's copyright statute, and to outline a number of legislative responses that would facilitate the entrenchment of a more coherent and internally consistent treatment of economic interests and personality rights. This is followed by some concluding remarks in Part 5.
Exploring the encounter between economic rights and moral rights in comparative perspective
Striking an equitable balance between the protection of exclusive rights and the preservation of civil liberties such as freedom of expression has always been a challenge for intellectual property law. To this end, the fair dealing provisions in the Canadian Copyright Act serve an important function in mediating the interplay between owners' rights and users' rights by acting as a bulwark against encroachment by monopoly rights upon the public's right to use and adapt information for purposes that are essential for human communication and cultural dialogue.
16
The fair dealing provisions provide shelter against infringement in respect of activities that provide some form of public benefit, such as news reporting, parodies and private study and research. Although not classified as a fair dealing defence by pedigree, a provision relating to noncommercial user-generated content was added to the statutory scheme in This somewhat awkward conundrum can be better understood by tracing the (civilian) origins of moral rights, which are in some ways considered a newcomer to the shores of the English, American, and Canadian copyright systems. 27 At the international level, the subject of moral rights remains a controversial minefield, with no uniform consensus on the appropriate level of protection. 28 In a similar vein, the moral rights provisions in the UK's Copyright, Designs and Patents Act 1988 (CDPA) have been described as "half-hearted" and "cynical", reflecting a lack of conviction on the part of the drafters in the viability or desirability of moral rights.
32
This has resulted in a moral rights regime under the CDPA that is "riddled with exceptions", rendering the attempt to implement moral rights in the UK somewhat incoherent and insincere, in the view of some commentators. 33 It has been suggested that copyright jurisdictions which remain generally hostile to the concept of personality interests do moral rights more harm than good by enacting a vague or incoherent statute that is pockmarked with exceptions.
34
Yet other commentators have argued that moral rights are not provides that "Members shall not have rights or obligations under this Agreement in respect of the rights conferred under Article 6 bis of that Convention or of the rights derived therefrom." Further, in the European context, Bently and Sherman observe that the directives have "steered clear" of moral rights, citing Term Dir., Art. 9, Recital 20; Database Dir., Recital 28; Info. Soc. Dir., Recital 19 as examples. They also note that the travaux préparatoires of these instruments reflect an intention to introduce moral rights provisions, which however failed to bear fruit owing to the lack of consensus on the matter. They are however quick to point out that the moral right of attribution is recognised in EU law to the extent that some exceptions in the Directives are dependent on attribution of the source or author for their operation. 36 See supra n. 27, pp. 40-41, where it is observed that many common law jurisdictions seem "ill at ease" with the basis and rationale for moral rights, their copyright laws having been based on the "utilitarian" protection of economic interests rather than moral interests. For a detailed treatment of the operation of moral rights in France and Germany, as well as an indepth analysis of the development of authorial moral rights in Canada, the UK, the US, and Canada appears to adopt a moderate approach, allowing moral rights waivers to be enforced against the author, providing, in some respects, a bridge between the common law and civil law approaches to moral rights.
43
This is attributable in part to the fact that Canada's laws have been influenced by the civil law principles of Quebec, even though it is primarily a common law country. 44 The uncomfortable tension between moral rights and economic rights that can be observed in the Canadian copyright framework is reflective of the vastly different traditions from which they originate. 45 Despite Canada's bijural legal tradition, moral rights are occasionally perceived as a foreign object in the Act and do not appear to be as seamlessly integrated into the statutory regime as they 41 In this respect, moral rights treat the artist's oeuvre as an "extension of his or her personality", possessing a dignity which is deserving of protection." See Théberge, para. 15. 42 See supra n. 27, p. 44, where it is noted specifically that moral rights can be assigned and alienated contractually in common law jurisdictions, but such a possibility is not generally recognised in civil law countries such as France. 43 45 It has been suggested that moral rights, when introduced into a common law "copyright system" from the "civilian system" show all the signs of being an imported commodity, and continue to be regarded as an outgrowth of the civilian authors' rights system. See Gendreau, Digital Technology and Copyright, supra n. 35, p. 217.
are in civil law jurisdictions.
46
The somewhat isolated nature of moral rights in the Canadian statutory scheme for copyright protection is reflected in the lack of any express defences to moral rights infringement. The concern here is not that Canada's Copyright Act lacks a set of express moral rights provisions, but rather that these provisions are not satisfactorily connected with the rest of the statute.
The copyright and moral rights regimes sit alongside each other rather awkwardly, like ill-fitting appendages, under the statutory umbrella of the In this vein, the statutory defences to copyright infringement should clarify the extent to which protective shelter is provided against moral rights infringement, and the specific grounds on which a user will be immunised from liability under the Act. Under an integrated regime, qualifications or limitations to the scope of a defence could be built into the statutory provision itself, so as to ensure that legally protected forms of fair dealing would be inherently respectful, within reason, of moral rights, taking into account the nature and purpose of the protected activity. 50 It is noteworthy that, in addition to the point about moral rights made earlier, fair dealing is not listed as a defence to the circumvention of technological protection measures. See for instance section 41.1(1)(a) of the Canadian Copyright Act, which provides that "No person shall circumvent a technological protection measure…", and the ensuing provisions, which provide exceptions including those relating to the interoperability of computer programs and encryption research. Interestingly, however, under section 41.21(2), the Governor in Council may prescribe "additional circumstances" in which section 41.1(1)(a) does not apply, taking into account whether the anti-circumvention rule could adversely affect criticism, review, news reporting, commentary, parody, satire, teaching, scholarship, or research in respect of the work. A detailed discussion of the anti-circumvention provisions is outside the scope of this article.
Clarifying the interface between the protection of moral rights and the statutory defences (such as fair dealing) is not a purely theoretical issue.
Practically speaking, the scope of protection granted by the statutory defences can have a significant impact on the exercise of basic civil liberties, such as the freedom of expression, through derivative or parodic works. In effect, the UGC exception and other users' rights provisions introduced by Canada's Copyright Modernization Act might be rendered inutile, or in some cases, even nugatory, if moral rights can be raised as grounds to object to the generation of such content.
These personality rights could then serve as a backdoor through which authors and artists can place continuing restraints on creative expression by others, even though such expression might otherwise be protected by one or more of the statutory defences, such as the fair dealing or the UGC exception.
51
The ability to use moral rights as a weapon to stifle or limit creative expression would effectively emasculate the UGC provisions, possibly defeating the purpose for which they were enacted. 52
On the other side of the spectrum, however, is the need to confer adequate protection to moral rights, particularly in light of the special challenges posed by the Internet and digital technology, which have radically heightened the ease with which creative content can be altered, modified and embellished. This article seeks to offer three (related) principal arguments in favour of integrating moral rights more holistically into the Canadian copyright framework, with the longer-term goal of constructing a more coherent and "moral" statutory regime for the protection of economic and personality-based rights in respect of expressive work.
The first argument relates to the possibility of avoiding duplicity of proceedings over essentially the same act complained of. Under the current statutory framework in Canada, an author who fails in a claim for economic infringement against a party who successfully cites fair dealing may nevertheless attempt a "second bite at the cherry". If the copyright owner is also the moral rights owner (usually though not always the author if the economic rights have been assigned to another party), then a second action for moral rights infringement could potentially form the basis for a subsequent lawsuit against the same defendant. Such "duplicitous" proceedings would result in additional costs and place unnecessary burdens on resources over an impugned act for which the defendant has already been immunised from liability for a different cause of action under a copyright defence. Similar arguments would also be applicable to a situation where economic rights and moral rights are held by different parties. In the latter scenario, a second plaintiff might attempt to vindicate moral rights against the same defendant in respect of the same act of use where the claim of a first plaintiff has earlier failed on grounds of fair dealing, or similar circumstances. In short, having two uncomfortably-integrated regimes for liability would increase the complexity of copyright litigation and aggravate the level of legal uncertainty for artists and parodists seeking to rely on statutory defences to shield their creative work and activity from potential liability.
The second advantage of a holistically integrated copyright system is a stronger assurance of balance between the protection of authors' rights and the public interest, whilst reducing the chilling effect that personality-based authorial interests would have on creative expression. 54 Since derivative works and user-generated content are, by definition, adaptations or modifications of underlying original works, they constitute a form of creative expression whose legality is highly dependent upon the scope of protection granted to moral rights, particularly the moral right of integrity. Allowing transformative uses of original work to receive protection under a more comprehensive fair dealing regime which covers both economic and moral rights infringements would play an important role in ensuring that artistic activity can continue to flourish and contribute to the intellectual and cultural advancement of society.
Third, the harmonisation of statutory defences against economic and moral rights infringements would help to promote a more doctrinally coherent copyright regime that integrates moral rights protection more seamlessly into the exclusions from liability. , who suggests that the moral right of integrity is swiftly becoming obsolete in the digital age -an age where available software programs have rendered art, especially digital art, "more malleable than clay". He argues against having a strong moral rights regime, which in his view would only stifle creativity and chill the modern development of art. 55 See Gendreau, Digital Technology and Copyright, supra n. 35, p. 220, who cites arguments in support of recognising a fair dealing defence for moral rights infringement, suggesting that a practice that "establishes itself over time" would be preferable to having special provisions on moral rights for the digital environment. Having an "established practice" in place where moral rights and economic rights are integrated as part of a coherent whole would also help to guard against fragmentation of the copyright system. argument might try to suggest that moral rights target a different kind of injury to the author (as opposed to economic infringement), and that broadening the umbrella of fair dealing too far might severely compromise the interests of authors.
It is submitted, however, that the concerns outlined in the above paragraph can be overcome through a proper construction of fair dealing. It is not the contention of this article that moral rights and economic rights should be merged. Indeed, moral rights and economic rights target different forms of injury and it is possible for one set of rights to be infringed but not the other.
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Rather, it is the interface between the statutory defences to both sets of rights that should be delineated with greater clarity. The paramount feature of an integrated approach is that the user's act must be fair in order to be covered by a statutory defence to copyright infringement. In considering whether a parody or other form of derivative expression falls within the ambit of a statutory defence, it is necessary to strike an equitable balance between the rights owner and the derivative user. In this regard, not all parodies or UGC would (or should) qualify for fair dealing. The nature of the parody, the amount of material that was "borrowed" from the original, and the impact of the parody on the original work are all factors that are pertinent in determining if the use is fair.
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In particular, it 57 For instance, the unauthorised reproduction and dissemination of an author's work in its entirety with appropriate attribution would likely constitute economic infringement, but not moral rights infringement. Conversely, altering an artistic work or removing the author's name from the work might constitute moral rights infringement but not economic infringement if no copying of the work is done, or if the user has been assigned the economic rights to the work or is otherwise licensed to use the work for economic purposes. 58 Similarly, the parody and satire clause in section 29 of the Copyright Act of Canada can be re-configured as a separate statutory provision to extend its protection against moral rights claims through textual amendments such as:
Fair dealing for the purpose of parody, satire or pastiche does not infringe copyright or moral rights if the use in question does not take unreasonable advantage of the work or its author, or otherwise introduce material that is contrary to public order and morality.
Such a provision would arguably be broad enough to permit creative parodic expression that might not be entirely flattering to the work (or its author), whilst at the same time ensuring that a system of checks and balances can be put in place to protect the author's work against outrageous, defamatory, untrue, outlandish or scandalous mutilations that are not justified by the parodist's intended message or purpose. In this regard, the fairness considerations that are embedded in the process of evaluating whether a derivative work is permissible can be tailored in a flexible manner to suit the specific purpose for which the user is claiming protection. This is a context-specific question: what is fair in the case of a parody (where some alteration is expected) might not be so in the case of news reporting (where what is expected is the accurate presentation of facts).
What is essential, therefore, is for fair dealing to be tempered by a requirement of reasonableness that takes into account the legitimate interests of the author, in line with the three-step test for general copyright exceptions mandated by the international conventions. 60 An integrated approach to copyright and moral rights defences would merely recognise, in a more explicit and harmonised form, the current disparate interests that are protected under different segments of the statutory copyright framework, and would not necessarily lead to more onerous evidentiary burdens on users seeking to demonstrate that their use is fair. Under a "moral" copyright regime, the statutory defences for fair dealing would accommodate only those forms of use that are justified by the public interest and that are respectful, within reason, of the author's personal interests.
The above approach is consistent with the interpretation adopted by the
WTO Panel in United States -Section 110(5) of the US Copyright Act, where it was
held that "legitimate interests", in the context of the three-part test, involves a consideration of "justifiable interests" in light of the objectives underlying the protection of exclusive rights.
61
In this vein, a parody that takes unfair advantage 60 Central to the process of determining whether a use, in general, is "fair", is the "three-step" test for copyright defences found in the 
Possible legislative responses to the "copyright

conundrum"
In view of the normative arguments articulated in the preceding section, it is submitted that the protection of moral rights can be more effectively integrated into the copyright framework through legislative reform which seeks to bridge the gap between the statutory treatment of fair dealing and moral rights. These legislative amendments might take the form of a qualifying provision inserted into the statutory defences to copyright infringement stipulating the conditions under which the defences are available and extending their applicability to moral rights actions as well. In order to streamline the moral rights and economic rights regimes, the statutory defences should expressly clarify what types of moral rights have to be respected in order to qualify for the defence in question. That would enable the two regimes to operate in tandem within a unified framework. In contrast, sections 79 and 81 of the UK's CDPA, which respectively relate to the moral rights of attribution (right to be identified as author or director) and integrity, 62 contain a list of exceptions to moral rights, including provisions exonerating specified acts that would not infringe copyright. Hence, adapting or using a work for the purpose of reporting current events might potentially not only be exonerated from liability for economic infringement, but also receive protection from moral rights infringement by virtue of sections 79 and 81. This article proposes that the UK statutory framework can provide, to some degree, useful guidance to Canada in streamlining its approaches to the protection of economic and moral rights under its copyright statute. However, the UK model is by no means a panacea. Only a relatively narrow class of fair dealing activity appears to be covered by the defences to moral rights infringement in the UK. parodies and pastiches, 67 following the recommendations of the Gowers Review 68 and the Hargreaves Review of Intellectual Property. 69 Nevertheless, even with the new addition, the cross-linkages between the moral rights provisions and the fair dealing provisions in the CDPA are somewhat inconsistent -section 79 contains a specific sub-clause which expressly refers to fair dealing for the purpose of reporting current events, 70 while section 81 mentions works made for reporting current events without explicitly citing fair dealing. 71 It is therefore not entirely clear whether the use in question has to be fair in order to qualify for the news reporting exception under section 81.
The situation is perhaps compounded even further by the scope of the "new" exception for parodies and caricatures 72 in the CDPA -section 30A -which applies only to economic rights. 73 The text of section 30A(1) reads: "Fair dealing with a work for the purposes of caricature, parody or pastiche does not infringe copyright in the work" (emphasis added). The limited scope of the UK parodies exception would not appear to provide any greater shelter than the equivalent fair dealing provision for parodies in the Canadian legislation.
Considerable tensions remain unresolved in the UK framework -tensions that might be instructive in shaping future reform efforts to harmonise the protection of moral rights and freedom of expression in both the UK and Canada. The It ought to be re-emphasised that the conditions for invoking a specific fair dealing defence against moral rights claims might differ from provision to provision. Hence, the reporting of current events defence might merely require that the user indicate, where reasonable, the source of the copyright material, while allowing reasonable modifications of the material (e.g. resizing, reformatting or truncating to fit broadcasting or publishing requirements) that might otherwise form the basis for a potential moral rights complaint.
Appropriate adjustments could also be made to the other statutory defences, such as the parody or satire defences, by stipulating, for instance, that the derivative work should not contain material that is contrary to public order or morality, while at the same time extending the reach of their protective ambit to encompass moral rights claims. This would allow for reasonable parodic or satirical uses of the work to be made, even if their message may not be entirely flattering to the author concerned. It is submitted that these qualifications are already embedded to some extent in the fairness analysis; however, codifying these qualifications in statutory form would play an important role in clarifying the uncertain interface between moral rights and fair dealing, and in providing guidance and coordination to authors and users on what constitutes legally permissible derivative use of a work.
Since the fair dealing provisions in the CDPA do not provide explicit protection against moral rights infringement, similar adjustments might, under an integrated approach, have to be made to the structure of section 29 and accompanying provisions in the UK. As is the case in Canada, the UK's fair dealing provisions could be expanded to include protections against both copyright and moral rights infringements, provided the requisite conditions for the specific purpose (e.g. news reporting or parody) are satisfied.
A harmonised copyright regime for economic and moral rights would accordingly require the fair dealing provisions and the exceptions to moral rights to be consistent in the degree of protective shelter that they provide to the expressive activities of users. In this vein, it is recommended that the UK and Canada consider adopting a more integrated and harmonised approach to copyright and moral rights exceptions. The provisions relating to fair dealing and other statutory defences to copyright infringement should, where appropriate, be amended to incorporate references to moral rights. A clarification in this regard would enhance the doctrinal consistency of the protection of rights under a more unified copyright framework, and perhaps imbue copyright law in Canada and the UK with a stronger sense of "morality" and fairness.
Conclusion
The exhortation that art begets more art has probably never been more pertinent than in the current digital age. The expansive reach of the Internet has rendered media and content available to a wider audience than ever before, exposing users to an almost unimaginable onslaught of images, sounds and ideas. Since creators of intellectual content are themselves also users, the opportunities for creative expression and the subsequent sharing of that expression through channels of digital communication have been significantly enhanced by the pervasive reach of information networks. It is therefore no longer appropriate for intellectual property lawyers to rely rigidly on concepts and principles that were once designed for the analogue age.
This article has sought to argue that the copyright statutes of the UK and Canada are in need of a more streamlined approach in delineating the complex interface between economic rights, moral rights and users' rights. In particular, clearer guidance needs to be provided on the extent to which protected material can be used for activities such as research, parody, news reporting and criticism under the statutory provisions which offer immunity against liability for infringement. As such, an important question for policymakers to consider is whether the scope of the statutory provisions that provide shelter from copyright infringement should be extended to protect users from liability for moral rights infringement. Under the current copyright regimes in Canada and the UK, the statutory framework leaves open the possibility that an act which receives protection under the umbrella of the statutory defences might still offend the moral rights of authors. This seeming inconsistency can be corrected by expanding the ambit of the fair dealing and other statutory defences to protect against infringements of both economic and moral rights, whilst elucidating the conditions under which such protection is available. The above measures would involve amendments to the current text of the copyright statutes in Canada and the UK.
Clarifying the interface between fair dealing and moral rights infringement would constitute an important step in defining the ambit of acceptable use in Canada and the UK, and help in the construction of a more internally consistent and doctrinally sound copyright statute in each jurisdiction.
Further, a streamlined approach to economic and moral rights infringement would facilitate the re-imagination and re-interpretation of copyright works by third parties and encourage vibrant discourse among authors in the creative industries and other users in the public at large, thereby promoting a more permissive and innovative culture of creation for the new information society.
